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Renewing “TRIA” in 2020:
What Should and Can Be Done Right Now?
I. Introduction
Today’s private insurance market risk capacity, if measured by the industry’s policy surplus, is about
$600 billion. That is all the insurance industry has available to it to protect its hundreds of trillions of dollars
in property and casualty loss risk. Over the past one hundred years, private insurance market capacity studies have been developed and proven to be valid, sound, objective and reliable (“Capacity Studies”). None of
the existing Capacity Studies have, however, directly or definitively addressed either the scope of the impact/
demand of terrorist attack losses on policy surplus, or the capacity of today’s private insurance market to
assume any portion of that risk.
The three coordinated terrorist attacks in New York, Pennsylvania and Washington DC on September 11, 2001, took 3000 lives and inflicted a financial loss on our nation fairly estimated to be in the range of
$35 billion. In response to the undeniable threat of future like attacks, and after much debate, the Congress of
the United States (“Congress”) created a terrorism risk insurance coverage program. It chose to create it as a
partnership between private insurance markets and the federal government, to which it transferred, by federal
law, an annual risk of $100 billion in terrorist act losses; the Terrorism Risk Insurance Risk Act of 2002 (“TRIA
2002”). However, Congress acted without the benefit of a publicly published and vetted Capacity Study being
available to the parties to the debate over the advisability or scope of a federally mandated terrorism risk coverage program.
TRIA 2002 was intended to be a temporary loss sharing program that would end in 2005. At that
point, Congress intended to assess whether the private insurance market had the capacity to underwrite the
entire risk transfer, or whether, like TRIA 2002, the private partner should continue to assume some to be determined minority share or that risk. TRIA 2002 was amended and renewed for short terms in 2005, 2007 and
2015; the last version ends on December 31, 2020.
Each new iteration of TRIA 2002 has seen the private insurance market’s risk share increase and the
government’s share decrease. Logically, any increase in the private insurance market risk share should have
been premised on and validated by a publicly published and vetted objective assessment of its capacity for
assuming terrorist loss risk (herein a “Terrorism Risk Capacity Study”). However, as in its first incarnation,
every amendment of TRIA 2002 was passed without the benefit of a Terrorism Risk Capacity Study. Instead,
each succeeding terrorism risk transfer debate continued to be grounded in political doctrine/rhetoric, and
was not an analytical data driven exercise.
The issue of private insurance market terrorism risk share capacity is critical to any revised iteration
of TRIA 2002 in 2020. Today, in the absence even yet of a Terrorism Risk Capacity Study, there is no reliable
way to prove, let alone estimate, that the current politically derived private share of risk in the 2015 iteration
of TRIA 2002 is not a threat to the solvency of the industry’s policy surplus, should there be a catastrophic terrorist attack. Therefore, logically what should and can be done right now, in 2018, before the outset of the
renewal debate in 2020, is to begin the process that will assure that there is a Terrorism Risk Capacity Study
available to Congress by the end of 2019. There is no responsible alternative.
That being said, terrorist events are uniformly intentional and politically motivated acts of violence;
i.e., they are not accidents. They are, instead, planned and designed to inflict damage or injury, including
death, on a particular nation’s people, their property, and/or their economic and political infrastructure. The
only goal of such acts is to coerce that nation’s civilian population to alter its public/foreign policy and politiRenewing “TRIA” in 2020: What Should and Can Be Done Right Now?
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cal agendas. Therefore, unlike other catastrophe risks, such as weather-related losses, wild fires, earthquakes,
floods, and the like, which can themselves inflict tens of billions of dollars in losses, a terrorist attack is not a
fortuitous event and, as such, the risk is not conducive to traditional loss modeling.
Nevertheless, the industry’s policy surplus cannot be put at risk without some attempt to measure
capacity for such losses. Can any Terrorism Risk Capacity Study fairly estimate the private market’s share of
an intentional politically driven loss risk that has yet to be reliably modeled? The private insurance market
did not assume much of the $100 billion risk at the outset of TRIA in 2002 and, consequently, the absence of
a Terrorism Risk Capacity Study then was not the critical issue it has since become. This is true because each
succeeding iteration of TRIA 2002 has increased the private market share of the risk exponentially. One way to
approach this exercise now is to do what the industry did in the 1930s, when it began to underwrite products
liability coverage for the very first time. The industry covered this then unknowable risk by using an economically reasonable fixed annual aggregate for all such losses. In other words, it calculated an objectively solvent risk capacity. Some variant of that exercise, or other like paradigms, could well be the starting point for
a Terrorism Risk Capacity Study being available by 2019, at the start of the debate for “TRIA 2020.” Even the
attempt to do that is neither an easy nor a quick exercise. It must, therefore, begin now.

II. The Creation of TRIA 2002
Immediately after the September 11, 2001, attacks, some called upon the United States Congress to
transfer 100% of the future terrorism risk, a potential for losses that was threatening to cripple the financial
stability of the US, to the federal government. They argued that terrorism losses are classically uninsurable
events and that protection from these intentional, random and un-ratable politically motivated acts ought to
be part and parcel of America’s domestic and foreign political policy. Cast in this light, the risk should, they
argued, be funded solely by the government as a measure of national defense. Others called upon Congress
to transfer 100% of that risk to private insurance markets. They argued that the government’s assumption of
the risk was an ill-advised experiment in socialism – an anti-democratic taxpayer “bailout” for the insurance
industry. They asserted that the government should never participate in, let alone take over, a matter best handled by private enterprise.
The risk transfer debate that followed was not, however, grounded in objective research that analyzed the only relevant question: Did the private insurance market have the financial capacity to accept any
share of this catastrophic risk? Instead, the attempt to reconcile these two diametrically opposed positions was
grounded in doctrinaire and political dogma driven rhetoric about the proper roles of government and private
enterprise in a democracy. This debate produced much heat about, but little light to discern, the best solution to this problem. In point of fact there are but four solutions to this problem: (i) government funded programs paid for by taxes; (ii) insurance funded programs paid for by invested premiums; (iii) charity funded
programs paid for by donations; or (iv) a partnership of government and private insurance markets, funded
by taxes and premiums, that shares the risk in some rational proportion; augmented voluntarily by independent charity funded programs. TRIA 2002 is based on the last approach – a federal/private market partnership
(herein, the “TRIA Paradigm”).
TRIA 2002 provided coverage only for foreign based terrorist attacks, with a loss threshold of $5 million required to “trigger” the application of that Act. In other words, a loss below that amount could not be
“certified” under the statutory coverage program scheme as a TRIA covered terrorist act; hence, TRIA would
not apply. Parenthetically, the Boston marathon bombing had a gross loss under $5 million dollars and would
not have “triggered” TRIA 2002, or any of the subsequent iterations of it. A given insurer whose coverage
was triggered by an attack had the obligation to pay the first 7% of a loss in 2003, 10% in 2004 and 15% in
6
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2005; this is often called a “deductible,” but here it is paid for, not by an insured, but by insurer. Thereafter, the
insurer paid 10% of the loss and the federal government paid the remaining 90% for any certified act. The statute mandated that every property and casualty policy issued had to offer “TRIA Coverage” at a fair premium
set by the individual carriers that offered it. Purchase of this cover was not mandatory. That feature remains in
subsequent iterations. There was, however, no Terrorism Risk Capacity Study undertaken to support the aforesaid 2002 allocation of risk. It was a political risk transfer decision, unfettered by any analytically based risk
capacity logic.

III. The Evolution of the TRIA Paradigm Has Exponentially Increased
the Private Insurance Market Share of the Risk.
TRIA 2002 was set to expire in 2005, when Congress renewed it for two more years. It was retitled
the Terrorism Risk Insurance Extension Act of 2005 (“TRIEA 2005”); which was then set to expire in 2007. In
TRIEA 2005, the federal participation “trigger” was $50 million through 2006 and $100 million through 2007.
An insurer whose coverage was triggered had the “deductible” obligation to pay the first 17.5% of a loss in
2002 and 20% in 2007. Thereafter, the insurer paid 10% of the loss through 2006 and 15% of the loss through
2007, while the federal government paid the remaining 90%/85% respectively. There was no Terrorism Risk
Capacity Study undertaken to support the 2005 allocation of risk.
TRIEA 2005 was followed by the Terrorism Risk Insurance Program Reauthorization Act Of 2007
(“TRIPRA 2007”); which added coverage for domestic terrorism. It was then set to expire at the end of 2014.
In TRIPRA 2007, the federal backstop “trigger” remained at $100 million. An insurer whose coverage was
triggered had the obligation to pay the first 20% in losses. Thereafter, the insurer paid 15% of the loss and the
federal government paid 85%. Again, there was no Terrorism Risk Capacity Study undertaken to support the
2007 allocation of risk.
Congress considered significantly rewriting portions of TRIPRA 2007 during 2014, as it debated
renewal of the TRIA Paradigm, yet again. It was an election year, and political doctrine and rhetoric, not a
Terrorism Risk Capacity Study, drove the private insurance market share increase debate. A serious attempt
to end or gut TRIA by making participation by insurers voluntary was also mounted, but failed. However, the
rancor that defined this acrimonious exercise resulted in an unprecedented lapse of the TRIA Paradigm for
twelve (12) days. TRIPRA 2007 ended on December 31, 2014, and its replacement, titled the Terrorism Risk
Insurance Program Reauthorization Act of 2015 (“TRIPRA 2015”), was not enacted until January 12, 2015.
It is a five-year program that expires on December 31, 2020. In TRIPRA 2015, the federal backstop “trigger”
starts at $100 million, but increases yearly in $20 million increments to $200 million in 2020. Opponents of
the act argued, without the benefit of a Terrorism Risk Capacity Study, that the $200 million threshold be the
starting point of the new term. An insurer whose coverage is triggered has a “deductible” obligation to pay
the first 20% in losses. Thereafter, beginning in 2016, the insurer pays 16% of the loss and that share increases
yearly in 1% increments to 20% in 2020. The federal government pays an inverse yearly share to equal 100% of
the loss in 2020; i.e., one ending at 80%. Opponents argued for an immediate private share of the risk of 20%
at the outset. Again, there was no Terrorism Risk Capacity Study undertaken to support the 2020 allocation of
risk.
It is in the context of the above history, that the participants in the 2020 renewal debate will once
again consider the fate of the TRIA Paradigm. The traditional debate stakeholders include all sectors of US
national and international: financial markets; real estate markets; academia; the leisure time markets, the
insurance and reinsurance markets; insurance brokers; policyholder and insurance underlying and coverage
Renewing “TRIA” in 2020: What Should and Can Be Done Right Now?
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counsel; etc. Added to that list are Congress, the Treasury Department, the Department of Homeland Security,
the State Department, and other offices in the Executive Branch (herein collectively, the “Stakeholders”).
Realistically, none of the Stakeholders have an appetite in 2018 for (or, frankly, an interest in) the
renewal of TRIA Paradigm n 2020. The conventional wisdom is that it is premature to think about reauthorization now. However, at this juncture, no one has stepped up to the plate to undertake a Terrorism Risk
Capacity Study. There is a lot to do and not much time to do it. That is why the conventional wisdom, that it is
premature to think about reauthorization of TRIPRA 2015 today, while undeniably conventional, is not necessarily wise.

IV. The Marketplace Data Collection Studies Currently Mandated by
TRIPRA 2015 Have Undeniable Value, But Are Not a Substitute
for the Requisite Broader and More Comprehensive Terrorism
Risk Capacity Study
TRIPRA 2015 required Treasury to collect certain insurance market place data in 2016, 2017, which
it did, and annually thereafter, which is to be available to the Stakeholders in the 2020 debate over the extension of that act. The National Association of Insurance Commissioners (“NIAC”) has engaged in separate data
collection exercises in 2016 and 2017. For 2018, Treasury and NIAC have partnered to develop a consolidated
collection approach that makes only one “data call,” at least as regards the information gathering responsibility
under TRIPRA 2015.
The “data calls” typically collect the following information: (i) policy surplus; (ii) identification of
policies actually issued for all TRIPRA 2015 approved insurance lines; (iii) direct earned premium, sorted by
specified regions of the country; and (iv) the amount of standalone terrorism insurance being issued nationwide (coverage not imbedded in a general property or casualty policy). There are separate “data calls” for
direct earned premium for: (i) standalone “cyber risk” casualty policies; and (ii) for “cyber risk” casualty coverage sections/grants incorporated into a standard commercial general liability policy.
The “data calls” also request assessments by carriers of the potential for terrorist act claims, sorted by
specified regions of the country, together with an identification of the policies at risk by the standard Insurance Policy Identification Codes (i.e., the type of coverage risk, for example utilities, construction, agriculture,
arts and entertainment, etc.). Like information concerning the reinsurance market is to be also collected.
Treasury is also required under TRIPRA 2015 to identify competitive challenges that the small insurers face in the national and international insurance industry. For calendar year 2018, Treasury has developed
relevant data collection templates organized by the nature and size of a particular insured’s operations to satisfy this requirement as well. Attached hereto as Exhibit A are Treasury’s 2018 Data Call Instructions; to be
followed by all participants. The Instructions require separate reporting for insurer (non-small) groups or
companies, small companies, captives and alien companies. Attached to the paper as Exhibit B is the data collection template for insurer (non-small groups or companies), small insurers, captive insurers and alien surplus lines companies. Treasury is also conducting a separate annual study of small insurer competitiveness in
the market and is issuing annual reports on that issue.
However, while clearly relevant to the Terrorism Risk Capacity Study proposed in this paper, the
“data calls” outlined above are neither the focus of, nor the end-point for, such a Study. That said, it is clear,
based on the rationale underlying the segmentation of the “data calls” by market region and participant size,
etc., that any valid Terrorism Risk Capacity Study undertaken will have to consider the differences in insurer
capacity region-by-region, company-by-company, and books of business, line-by-line, to fairly capture the
8
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“industry’s terrorism risk capacity.” Consequently, these templates would be a good place to start the construction of a meaningful and rational Terrorism Risk Capacity Study.
There is currently no premium charged insurers for their participation in the program. Instead, up
until 2015, if the program losses did not exceed $27.5 billion, Treasury could recoup 133% of any government
outlays through a surcharge on commercial property and casualty policies. Once the program losses were in
excess of $27.5 billion, Treasury could recoup a lesser amount of the outlays. There are formulas which specify
the reduced amount in that situation or provide some discretion to recover it all depending on how high the
loss is. At the end of TRIPRA 2015, if the program losses did not exceed $37.5 billion, the mandatory recoupment is 140% of the federal payments. One can assume that this surcharge loss calculation threshold and
the recoupment percentage will also be argued to be too low by opponents of the TRIA Paradigm and, consequently, this issue too will have to be factored into any meaningful and rational Terrorism Risk Capacity
Study.
Parenthetically, there is going to be a Government Accountability Office (GAO) study based on the
view that, under TRIPRA 2015, the federal government has provided a reinsurance program above the $200
million loss trigger. The study will assess the possible effects of instituting the following measures: (i) premiums for coverage under the next iteration of the TRIA Paradigm, to be paid by insurers in order to participate in the program; and (ii) requiring insurers to carry capital reserve funds for terrorism losses, just as they
would in a normal reinsurance situation. Again, while clearly relevant to the Terrorism Risk Capacity Study
proposed in this paper, the study by the GAO by itself is neither the focus of, nor the end-point for, such a
Study. However, the issues explored in such a GAO study, or even the prospect of such a GEO study, will have
to be factored into the creation of any meaningful and rational Terrorism Risk Capacity Study.

V. A Proposed Venue to Facilitate the Authorization and Creation of
a Viable Terrorist Risk Capacity Study
Among other things, The Dodd-Frank Wall Street Reform and Consumer Protection Act (“DoddFrank Act”) created a new administrative office in the Treasury Department - the Federal Insurance Office
(“FIO”). FIO’s authority extends to all lines of insurance, except health insurance, long-term care insurance
(except that which is included with life or annuity insurance components), and crop insurance. Part of FIO’s
portfolio is the administration of the current and future iterations of the TRIA Paradigm, including:
● Monitoring all aspects of the insurance industry, including identifying issues or gaps in the regulation of insurers that could contribute to a systemic crisis in the insurance industry or the U.S.
financial system; and
● Assisting the Secretary in administering the various iterations of the Terrorism Risk Insurance
Program, including providing guidance to address, on an interim basis, certain aspects relating
to the implementation of the Program.
There is also a Federal Advisory Committee on Insurance (“FACI”) that provides advice and recommendations to assist FIO in carrying out its statutory authority. FACI was established via charter under the
Federal Advisory Committee Act and its membership consists of representatives of the insurance and reinsurance community, academics, and state regulators. Members serve three-year terms. FACI provides its advice
and recommendations directly to the FIO. FACI must, however, conduct its work in coordination with the FIO.
Logically, FACI’s scope of operations could include recommending and facilitating the creation of a
Terrorism Risk Capacity Study by FIO because FIO’s Charter, on its face, mandates that it:
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● Monitor an important aspect of the insurance industry’s role in the TRIA partnership; i.e., the
private insurance market’s terrorism risk transfer capacity. The Study be in furtherance of FIO’s
mandate to identify issues relevant to future risk share decisions and requirements in the regulation of insurers under the statutory TRIA Paradigm that, if mismanaged, could contribute to a
systemic crisis in the insurance industry or the U.S. financial system; and
● Assist Treasury in the administration of the Terrorism Risk Insurance Program, which logically includes providing guidance to address, on an interim basis, certain aspects relating to the
implementation of the allocation of risk to the private insurance markets which is the core of the
TRIA paradigm.
FACI’s members are well qualified to manage and to assure the issuance of a non-partisan/objective Terrorism Risk Capacity Study. However, FACI’s annual budget is less than $200,000.00, plus whatever
costs are incurred by members to attend the quarterly meeting schedule envisioned by the Federal Advisory
Committee Act. Moreover, it can only advise Treasury. FACI can, however, recommend to FIO: (i) that FIO
undertake the financial burden for the Study; and (ii) that FACI itself be empowered by FIO with absolute and
unfettered control of the content of a Terrorism Risk Capacity Study to assure its neutrality and its acceptability to all Stakeholders. However, this proposal this must be initiated and successfully completed in 2018, in
order to assure the Stakeholders of a valid, sound, objective and reliable Terrorism Risk Capacity Study by the
end of 2019.

VI. Should TRIPRA 2015 be Extended in 2020 at All. Why Not End
It Then and Transfer the Entire Risk to the Private Insurance
Market?
This question has been raised in every TRIA Paradigm debate to date and it will be again in 2020.
The answer is to be found in the Doctrine of Loss Control (“Loss Control”). Loss Control is a fundamental and
underlying tenant of the sound and solvent assumption of a transfer of any variety of risk. Broadly speaking,
insurer risk reduction experts have refined the efficacy and robustness of Loss Control by literally or figuratively “walking the insured’s plant” to determine whether and how to alter physical facilities and/or operations
practices to lessen risk and, hopefully, prevent loss.
In the historic property and casualty risk transfer paradigm, insurers demand that Loss Control measures be implemented to reduce the incidents of claims. For tens of decades, insurers have provided guidance
to their insureds on how to best reduce losses. In turn premium rates are impacted by the adherence, or lack
thereof, to those Loss Control measures by those insureds. In the case of terrorism risk, for example, insurer
Loss Control expertise can serve to “harden” terrorist targets by improving the insured’s defenses against
attacks and by instituting “best security practices” to protect the insured’s buildings and occupants. But the
efficacy of these terrorism focused Loss Control measures, and others too numerous to detail here, are limited
to lessening or preventing the property loss and bodily injury/death that attends a terrorist attack. They do not
serve to stop the attack from coming, once terrorists decide on a target that fits their political agenda.
While the insurance industry is in a position determine, test and implement terrorism Loss Control
mechanisms and require their insureds to adopt them, the industry is not in a position to foresee, prevent or
respond to an attack itself. Terrorists attack our nation and its peoples to force us to change: (i) the foreign and
domestic policies of the United States government; (ii) our secular and religious cultures; and (iii) the social
ethos of our nation’s public life, as represented to the world in our media, and the rhetoric of our political
and societal/cultural leaders. The United States government is the only partner in the TRIA Paradigm which
10
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can practice Loss Control against the conduct of terrorists themselves. Only it can “walk the global plant” to
reduce loss by preventing catastrophic terrorist attacks, originated in the US or abroad. Only the government
has the resources to: 1) access to the information required to identify the risk; 2) directly protect the security
of the nation; and 3) to stop or redress an attack. It does this by gathering intelligence, by disrupting the communications and the financial mechanisms of terrorists, and by direct military or law enforcement intervention/action to lessen or and neutralize the terrorist threat permanently.
Both parties to the TRIA Paradigm are well-suited to their unique “Loss Control” roles. Neither party
is equipped to undertake the full scope of these responsibilities alone. The obvious conclusion is that a partnership is required. The TRIA Paradigm, based on a valid, objective, and universally respected Terrorism Risk
Capacity Study, best covers this risk.
Moreover, for both parties to be serious about their roles, both have to have “skin in the game.” That’s
really what the TRIA Paradigm is supposed to be; two partners, who both have skin in the game, sharing terrorism risk in a rational and empirically based manner. There is no empirical basis to argue that the partnership is not required, there is only dogma, doctrine and heated political rhetoric.
If advocates of a 100% share of the risk being placed in the private market are serious, they also must
support turning over control of our intelligence operations, our law enforcement infrastructure, our armed
forces and our foreign policy decisions to insurance companies and allow them to practice Loss Control at
will. Absent that, the republic needs the TRIA Paradigm.

VII. The Only Available Alternative to a Terrorism Risk Capacity
Study Based Debate over the Reauthorization of TRIPRA 2015 Is
Unacceptable
When the core debate of government vs. private insurance market unilateral assumption and/or sharing of the terrorism risk is argued again in 2020, the nation would be better served if the question is addressed
based on empirical marketplace data. The only available alternative is an exercise in political dogma and rhetoric. That alternative is not grounded in finding actual factual answers to the three relevant questions: Is there
sufficient market policy surplus to assume all or a portion of terrorism risk; Can terrorism risk market premium be fully and accurately rated; and Is there a viable, sustainable, effective and complete “terrorism Loss
Control program” in place, by both the government and private insurance markets, to minimize the risk? A
rational and logical debate on the TRIA Paradigm can only proceed based on a Terrorism Risk Capacity Study.
As noted above, the compromise bill that became TRIPRA 2015 languished in a legislative limbo
until January 12, 2015, when it was finally signed into law in opening weeks of the 114th Congress. The
Stakeholders reacted calmly during the month of uncertainty that followed the mid-December collapse of
the renewal of TRIPRA 2007. All the Stakeholders prepared for the worst, while trusting that the final bill
approved by the Conference Committee would be enacted shortly. It was.
However, consider what would have happened if TRIPA 2007 had lapsed for many months, if not longer, or had not renewed at all. That circumstance can be fairly envisioned as resulting in chaos in the national
economy, if not the world economy. A significant, if not devastating, and far reaching financial disaster would
have soon been visited upon all the Stakeholders. More to the point, one can logically argue that the absence
of TRIPRA 2015 after 2020 would embolden terrorists to time a catastrophic terrorist attack following its termination.
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VIII. Conclusion
TRIPRA 2015’s renewal is a very controversial political question, which must be answered yet again
in 2020, one way or the other. That year will already have seen the results of the 2018 Congressional election;
one that many believe will be divisive and caustic because it could yield a democratically controlled House
and a Senate where neither party has full control of every issue. More importantly, in 2020, we will be in the
midst of a presidential election that will not be resolved until November of that year. There may well be a new
administration of either party that comes to power before the new bill is voted on. If the polarizing tenor of
the process that yielded TRIPRA 2015 is any indicator, proponents of the TRIA Paradigm will their work cut
out for them in the expected political context of 2020.
If the expected debate is to be grounded in a quest for common ground on an empirically revised
TRIA Paradigm risk allocation formula, there has to be a Terrorism Risk Capacity Study available to all Stakeholders. The gathering of these facts is what must start now. That process, wherever it leads, is the right prologue to assure that whatever follows TRIPRA 2015 is economically sound. That process would be served best
if it is consistent with the core tenant of a secure democracy: a majority rule government of the people, by the
people, and for the people, that respects the minority view and does as much as possible to listen to and honor
the loyal opposition in the majority’s quest for truly common ground. We seem to have trouble honoring that
tenant today. A Terrorism Risk Capacity Study is a step in the right direction to address that problem.
If this step is not taken, a paraphrase of a very oft cited quote from Shakespeare’s Julius Cesare serves
well as a “Final Word:” “the fault dear friends lies not in our Congress, but in ourselves.”
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